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oprp 1t N ON

This appeal is made pursuant to section 18594
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of John R Mtchel
agai nst a proposed assessment of additional personal
incone tax in the anount of $149.70 for the year 1974.
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The sol e issue for determ nation i s whether
appel lant qualified for head of household status in 1974.

Appel lant filed a California personal income
tax return for 1974, claimng head of household status
and nam ng his daughter as his qualifying dependent. In
Novenber of 1974, appellant and his wfe separated and
proceedi ngs for the dissolution of the narriage were
Initiated in December of that year. However, the fina
decree was not entered until October 1976.

Because appellant was still narried at the end
of 1974, renpondent denicd the clai med head of househol d
status but allowed appellant an $8.00 dependent exenption
for his daughter.

_ Section 17042 of the Revenue and Taxation Code
provides, in part:

For purposes of this part, an individual shal
be considered a head of household if, and only
if, such individual is not married at the close
of his taxable year

Al t hough the taxpayer was separated fromhis wife at the
end of 1974, he was still considered married, for incone
tax purposes, unless he was legally separated under a
decree of separate nmmintenance or a final decree of dis-
sol ution. (Rev. & Tax. Code, § 17043; Cal. Adm n. Code,
tit. 18, reg. 17042-17043, subd. (a)(D).)

Absent a decree of separate naintenance or a

final decree of divorce, appellant was not eligible to
file as a head of househol d. (Appeal of Shirley A
Gillespie, Cal. St. Bd. of Equal., June 28, Appeal
o) obert J. Evang, Lal. .At. Bd. of Equal.,, ’ ;

Appeal of Glen A. Horspool, Cal. St. Bd. of Equal.: March
27, 1973.) The result 1Ts not changed by the fact that
appellant and his wife were living apart at the end of
1974, because they did not live apart during the entire
taxabl e year, as required by Revenue and Taxation Code
Section 17173, subdivision ). That subdivision applies
to taxable years beginning on or after January 1, 1974;
tRus %ppellant's case is clearly covered by the provisions
t her eof .

The statute and regul ations are specifioc and
we cannot agree with appellant's construction of them
(Appeal of Lolita W Hanmilton, cal. St. Bd. of Equal.,
Cct. 27, 1964.) Accordingly, respondent's action in this
matter must be sustained.
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ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of John R Mtchell against a proposed assessnent
of additional personal incone tax in the anount of $149.70
for the year 1974, be and the sane is hereby sustained.

Done at Sacramento, California, this 11th day
of January, 1978, by the State Board of Equalization

Chairman

Member

Member

Member

. Menber
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